PLEA BARGAINING: A WAY TO REDUCE OVERCROWDING.
Most prisons in South Africa are severely overcrowded with some accommodating up to three times the number of people for which they were designed. To add to this our courts are faced with a backlog of many, many cases which means that it takes weeks, months and in many cases years to finalize a criminal prosecution. That has resulted in an awaiting-trial prisoner population of 55 000 out of the total of 174 000 prisoners.

This situation has two important implications, the first being the cost to the taxpayer of the awaiting- trial prisoners which amounts to about R5.5 million per day or more than R2 billion per annum, money which could have been spent on schooling, medical health and work creation, to mention but a few. Secondly, because of overcrowding our prison services cannot give adequate effect to the provisions of the Constitution that all prisoners should be kept under humane conditions. Without humane treatment one cannot begin to contemplate the successful rehabilitation of offenders, which may be the reason why our recidivism rate is so high. 

Steps to reduce overcrowding have been taken by government departments, NGO’s and other role players and for the first time since 1995 the number of unsentenced prisoners in custody has decreased compared to the previous year bringing the number down to an average of 53 748 prisoners for the year 2001. 

With the approval by Parliament of the Criminal Procedure Second Amendment Act, 62 of 2001, a new and exciting option has been introduced in our criminal procedure. This option is commonly referred to as “Plea Bargaining” In the United States of America plea-bargaining has been used with great success to speed up criminal trials. It is reported that 90% of all convictions come from negotiated pleas, which means that less than 10% of criminal cases result in a full trial. It is also reported that “Trials can take days, weeks and sometimes months while guilty pleas can often be arranged in minutes.” 

What is plea bargaining?
No definition of plea bargaining is included in the Criminal Procedure Second Amendment Act, 62 of 2001 nor in the directives issued by the National Director of Public Prosecutors. Plea bargaining is however defined in Commentary on the Criminal Procedure Act, 2001, Juta&Co,Ltd. as follows;

“ Plea bargaining refers to the tendering of a plea of guilty on the basis that there would be some agreed advantage for the accused, for example, that there would be a reduction in sentence, or the withdrawal of other charges”. 

It is important to emphasize the distinction between a plea of guilty and plea bargaining. A plea of guilty means that an accused will, prior to or during his/her trial, admit to having committed a crime without any “negotiations” about the consequences of such admission of guilt. This admission of guilt is normally in the form of an affidavit and forms part of the court records of such case and is submitted into evidence during the trial. 

In contrast, plea bargaining is a process of “negotiations” between on the one side the accused and his/her lawyer and on the other side the prosecutor during which negotiations the two parties agree to settle the matter. Should the negotiations fail or the plea bargaining agreement be rejected by the court, the accused has the right to be presumed innocent and the state must then, in a court of law, prove that the crime was committed by the accused without reference to the plea bargaining offer or any of the statements made by the accused in this regard. 

Plea bargaining and imprisonment.
In the directives issued by the National Director of Public Prosecutions in March 2002, it is stated that “Negotiating a plea and sentence agreement is not to be understood as meaning the bargaining away of a sentence of imprisonment for a non-custodial sentence. Where justice and/or the public interest require(s) an effective sentence of incarceration, that is the stance to be taken. If those considerations dictate a shorter term of imprisonment or an alternative sentence, the position is different.”

From the above it is clear that plea bargaining is not intended as a substitution to imprisonment. Plea bargaining may well mean that the accused will face a prison sentence however the benefit of negotiating a sentence vs. an extended and costly trial which may case result in a longer prison sentence should be considered. 

What advantages are there for the accused if he/she enters into plea bargaining? 
For most accused the principal benefit of plea bargaining is receiving a lighter sentence for a less serious charge than might result from taking the case to trial and losing.

Another benefit that accused can reap from plea bargaining is that if they are paying for their defence, they can save on attorney fees, always takes more time and effort to handle a trial than to a plea bargain. 

Hereunder are some other benefits listed on the web site of www.mylawer.com . 

“Getting Out of Jail. Defendants who are held in custody -- who do not qualify for release on their own recognizance or who either do not have the right to bail or cannot afford bail -- may get out of jail immediately following the judge's acceptance of a plea. Depending on the charge, the defendant may get out altogether, on probation, with or without some community service obligations. Or, the defendant may have to serve more time, but will still get out much sooner than if he or she insisted on going to trial. 

Resolving the Matter Quickly. This has the intangible benefit, touched on above, of providing resolution to the stress of being charged with a crime. Going to trial usually requires a much longer wait -- and causes much more stress -- than taking a plea bargain.

Having Fewer or Less Serious Charges on One's Record. Pleading guilty or no contest in exchange for a reduction in the number of charges or the seriousness of the charges looks a lot better on a defendant's record than the convictions that might result following trial. This can be particularly important if the defendant is ever convicted in the future. For example, a second conviction for driving under the influence (DUI) may carry mandatory jail time; whereas if the first DUI charge had been bargained down to reckless driving, there may be no jail time for the "second" DUI.

Having a Less Socially Stigmatizing Charge on One's Record. Prosecutors may reduce charges that are perceived as socially offensive to less offensive charges in exchange for a guilty plea. For example, a prosecutor may reduce a murder case to an assault. This can have a major impact on the defendant's relationship with friends and family. Perhaps even more critical, sometimes defendants convicted of stigmatizing charges may be at a greater risk of being harmed (or killed) in prison than if they are convicted of a charge that doesn't carry the same stigma. 

Avoiding Hassles. Some people plead guilty -- especially to minor first time offences -- without hiring a lawyer making use of legal aid centres and or clinics. If they waited to go to trial, they would have to find a good lawyer and spend both time and money preparing for trial. 

Avoiding Publicity. Famous people, ordinary people who depend on their reputation in the community to earn a living and people who don't want to bring further embarrassment to their families all may chose to plead guilty to keep their names out of the public eye. While news of the plea itself may be public, the news is short-lived compared to news of a trial. 

Keeping Others Out of the Case. Some defendants plead guilty to take the blame (sometimes called the "rap") for someone else, or to end the case quickly so that others who may be jointly responsible are not investigated.” 

The main advantage that plea bargaining will have in the South African context will, be the speed with which case can be dealt with. Instead of being kept in prison awaiting trial under harsh overcrowded conditions for months and years a person may by way of plea bargaining expedite the matter. As a result the accused may immediately get involved in rehabilitation programmes whether imprisoned or not. Unfortunately because of restrictions by law and resources the Department of Correctional Services is currently not involving awaiting trial prisoners in rehabilitation, recreation and social care programmes. The Department of Correctional Services is better equipped to deal with sentenced prisoners than with the large number of awaiting trial prisoners. 

Overcrowding is also at its worst among awaiting trial prisoners. The advantages that plea-bargaining will have on our current awaiting trial prison population is clear and could bring the numbers down dramatically. We should therefore influence its implementation and utilization as widely as possible. 

During the last few months we have seen the implementation of plea-bargaining in some courts but not nearly enough. We have to use plea-bargaining in many more cases especially those where people are awaiting-trial in prison. We should engage in a process of informing awaiting trial prisoners and their legal representatives of the concept of plea-bargaining if the advantages it has for the accused and of the procedure which they have to follow should they be interested to plea bargain. 

How can a prisoner “apply” to plea bargain? 

Prisoner with private lawyers should contact such lawyer and request for them to make contact with the state prosecutor to plea bargain. Prisoners represented through legal aid/ justice centers should also request their legal representative to plea bargain and those without any legal representation should with their next court appearance request that legal representation be made available by the state and that they would plea bargain their cases.

What are the legal implications of plea bargaining? 

The Criminal Procedure Second Amendment Act, 2001 sets out in detail the legal implications and the procedures to be followed in court concerning plea bargaining. The Act is available from our web site at http://judicialinsp.pwv.gov.za Independent Prison Visitors and Heads of Prisons can facilitate the use of plea bargaining at their prisons through providing prisoners and the legal representatives of such prisoners with information about plea bargaining and informing them when a prisoner indicates that he/she is willing to plea bargain. 
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